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Although no one keeps accurate records of such matters, our best estimates are that about 1,000 feature films are produced in the U.S. each year.  We know, for example, that 700 to 800 are submitted to the Sundance Film Festival annually.  Also we know that some 600 or so are submitted to the MPAA ratings board each year, ostensibly because their producers are at least hoping that such films will get a theatrical release.  On the other hand, only about 400 or so actually get released theatrically in the domestic marketplace (U.S. and Canada), so obviously there are about 500 to 600 films produced each year that are not seen in the theatres.


Of those domestic theatrical releases, about 150 or so are distributed by the so-called major studio/distributors.  The rest are released by distributors not affiliated with the majors.  Unfortunately, for independent films, most of the theatre screens in the U.S. are taken up by major studio product with the result that about 95% of the domestic theatrical gross revenues are generated by major studio releases.  So, there are several hundred independently produced feature films each year, that are scrambling around trying to get a week or two's worth of screen time in the limited number (seldom more than 500 to 600 screens per release) of theatres not showing major studio films.  On the other hand, about half of those 150 or so films released by the major studio/distributors each year are actually produced by independent producers (i.e, without the involvement of the majors).  These completed independent films are acquired for distribution by the distribution arms of the major studio/distributors.


When the production costs of a feature film are furnished by a major studio (either as an in-house production or a production-financing/distribution deal) such films are clearly major studio productions and cannot be considered independent films, at least from a financial perspective.  In addition, if a major studio/distributor's distribution agreement and guarantee is used to obtain a bank loan to cover the production costs (negative pickup deal), that too (again from a financial perspective) has to be considered a major studio production, and not an independent film.  On the other hand, if an independent producer uses the distribution agreement and guarantee of one or more non-major studio distributors to support a bank's production loan, that would be considered an independently financed feature film, even if it were later acquired for distribution by a major studio/distributor.  In addition, of course, the hundreds of feature films produced each year with pools of funds raised from groups of private investors (again without the involvement of major studios) are independently produced motion pictures.

    
The vast majority of independently produced feature films are financed either through (1) some form of lender transaction, (2) an investor deal or (3) a combination of the two.  The lender transactions are generally supported by the distribution agreements and guarantees of one or more distributors, or in the alternative something that serves the same purpose of protecting the bank's interest (i.e, letters of credit, insurance or projected foreign sales estimated by reputable foreign sales agents respected by the lender).  Thus, an independent producer seeking a bank loan to cover some or all of the production costs of a film will either have to obtain a distribution agreement and guarantee acceptable to the lender, a letter of credit, reliable foreign sales estimates (for gap financing) or make arrangements for an insurance-backed scheme (which is both expensive and rarely done for single films).  In addition, the producer will most likely have to go to a completion guarantor and make arrangements to have a completion bond in place so that the bank can avoid the risk that the film may not come in on time and under budget.


The investor transactions are generally either active investor (non-securities) transactions or passive investor (securities) transactions.  In simple terms, an active investor is  someone who is regularly involved in helping the producer make important decisions with respect to the project.  Obviously for a creative venture like film, having one or two active investors involved in making important decisions may not be desirable at all.  Also, the more active investors you try to put in the deal, the more difficult it is to keep them all truly active  But the active investor scenario can work in some circumstances (e.g., an investor-financed  development/packaging deal funded by one or two active investors).


In the alternative, the independent producer may want to seek to fund some or all of the required development or production budgets using a large group of passive investors, each of whom is contributing a small portion of the overall cost.  Generally, these deals (either for a single film or a multiple film package) are structured as limited partnerships (LPs) or passive- investor limited liability companies (LLCs).  In both instances, the investors are restricted by law from getting too involved in management, so from a creative point of view, this arrangement is desirable.  Unfortunately, the passive investor vehicles will generally require compliance with the federal and state securities laws, and thus, the independent producer will commonly need the assistance of a securities attorney who specializes in this fairly technical area of the law.
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